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Arising out of Order-in-Original: 29/DC/MEH/DIV/09-10, Date: 09-12-2009 Issued by:
Deputy Commssioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.

314"1cl¢df ~- >!RlctlC\1 q?T :'fJ1, ~ "Cffif

Name & Address of the Appellant & Respondent

Mis. Kaira Can Co. Ltd

~-~~~~~~-~cpxfil t m az 3meru qenfenf fl
cmrq ~ x-f'a-T+f -~ at sr8a znr g=terrma Wgd cBx x=rcITTIT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ fl '{q'j Ix cpl" '9;RT1ffUT~ :
Revision application to Government of India :
(1) ala Grzre«n stf,fa, 1994 c#I' tTRf 3iasfa Rh4 aag mg mm#i a a i
~tTRf m "Bcf-tTRf * er rgn iafa gatru am4aa 'sra #Ra, sd aal,
fa iaau, Rua far, a)ft ifGr, ta {ts ra, vi mf, { f@ct : 110001 cITT
al mft a1Rel
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section:.35 ibid:

(ii) zaf ra c#I' m * lW@ ii ura hat grf #tar f@hatusuzu 3r argr
if 'lfT fcITT:T'r ''iU,Sjljj'{ ~ ~ ''i0,Sj•II'< if m a ur gg rf if, 'lfT fcITT:T'r ''i0.Si•II'< 'lfT~ if
'i;fffi cffi ~ ¢ I -<'{SJ I~ if 'lfT fcITT:fr '+I o;g I• I I'< ~ 'ITT B@ 1 4fan # hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ma are fa5ft , zI ror if Pilltfaa B@ '9'x 'lfT B@ * FclP!l-JT01 if fflTf ~
~B@ cf'< Gara zrcn# Rd # ma itma are hat rz znr rr i Pilltf?la
21
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exporte · . Ps'f!:111¥r r
country or territory outside India. ~-·r'>:._..... ·'~,~~},'>.>: ·,2
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(11) <lft ~ cITT 'TRf1rf fa; f@ ra a as (aura zu err at) Rafa far +rzn
lTTc1 "ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ti" 3TTWf '3cl!IG1 cBl '3cl!IG1 ~ cfi 'TRf1rf cfi ~ \lTT ~ cfifuc 1=fRT cB1" ~ ~ 3ITT"
ha 3mar sit zr arr gi fu garR 3Irgr, srf IDxT 1TTffif ell" "fii:m ~ m
ara i fha snffu (i.2) 1998 tTRT 109 IDxT~ fcp-q ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the'provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3clllct.-J ~ (3llfrc;r) f.illl-JlqC'I\ 2001 cf>" frrwr 9 cf>" 3@T@ f2lf.ifcffc. ™~
sg--s it ufit , )fa arr# u sr?gr )fa fa#a a ah m ft per-arr vi
ar#ta am?r l at-at uRii arr fr ma f@5zur urr Reg( Ur# rr ala <. nor
j(.clJ~ft~ cf>" 3WIB tITTT 35-~ if frrtlffur IJfl" cf>" :f@R cf>" ~ cf>" m~ "tr31R-6 'cffcYIR c#1" ~
qr m;fr~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2)' Rf@a am4a a mer ii iaa van ya arr q?a uw ms zt at wr?1 2oo/
ffi 'TRfR #t ung ailuj via=a an vs Garg a vcnrar st fil 1000/- cBl" ffi :f@M cBl" 1_)
Gig I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr z[en , atu sq7a years vi hara ar4l#ta +nrmf@raw uR 3r@la.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) sh snlai ran 3rf@)fr4, 1944 cBl" tITTl 35- UO€Tf/35-~ cf)" 3@T@:

LJnder Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3ctctfclfula YRi:Bict 2 (1) cp if ~ ~ cf>" m #t rah, r8tat a ma xfri:rr
zyca, ala sqra zycno vi aar or#tu znrmf@raw (Rrec) al 4fa e#tu ff8a,
~rnl-lctlcillct if 3it-20, #ea rRra #True, aunt TT, oJ\3l-Jctlcillct-3aoo16.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in l)
case of appeal~ other than as mentioned in para-2(i) (a) above. ·JJ'·
(2) ~ '3i:lllct.-J ~ (3llfrc;r) P!lll-JlqC'I\ 2001 c#I" tITTT 6 'cf>" 3fc=rr@ ™ ~:q-3 if RmR'ci"
fag 1jar a4l#tr mznferawi 5 nr{ or@la a fer 3n@la f#; ·Tg aroT cBl" 'cJR ~~
'316T ~~ c#I" 'l-JTll, &!:fT\JJ' c#I" 'l-JTlT 3iR crfTIT4T 1T'l!T ~ ~ 5 m al Ga a ? asi
~ 1ooo/- ffi ~ irfr I '316T ~~ c#I" 'l-JTll, &!:fT\JJ' c#I" 'l-JTlT 3lR crfTIT4T 1T'llT ~
~ 5 m m 50 m c'fcjj" 'ITT m ~ 5000/- ffi ~ irfr I '316T ~~ cBl" 'l-JTll,
~ c#I" 'l-lTlT 3iR crfTIT4T 1T'l!T ~ ~ 50 m znT Ura unat & ai u; 100oo/-m
3uft etf I c#l" IifR=r fl5IllcJj ,,:ftJfc:'.lx cf>" r ?earf@iar a iir #t 'GfTir I ~
;reU en # fa4t 71Ra fl I cf\JJ f.icJj af?f cf>" ~ c#l"~ cpf 'ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of th.e place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated · ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not with\'ltanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs:100/- for each.

(4) -urn1au zcn sf@fut 1ozo zqen is)fr #t rgqf--a aiafa ReafRa fag IgI
qa 3ma za p 3mg qenfenf fufa qf@rant a sn2a r)a #t y 4a
xti.6.50 tfr ·cnr urarau zrcn fes cam &hrRe I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) -~ ail fife ii at fjrua ah fuii #t it aft an 3naff fa5ut ura &
'GTI' fl green, 4hr snra gr«ans va hara aft#tu =urnf@au (r4ffa@) fr, 19a2 lf
ff8a &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #ta r;a, he4rzr 3en reavi haas 3r4tr uf@raw1 (@f4a h uf 3r@ii CRfJffiT CR"

a#e&tar 3eura rca 3rf@1fez1a, 8&99 Rtnt 39nh 3iafr fa#rr(@i€zr-2) 3f@1fzra 2&(2y &8
ican 29) feiin: €.o.2°y 5it R6 fa4tr 3rf@,frzra, &8%8 cfi'I'mu C~ $~~cp)- afr'Rqm'I'
a{&, trff Rr a{ qa-fr sa men 3fear k,arafzrnrh 3ir»frsa #lsart
37hf@r 2hr tf@ a«rats«ura 3if@razt
Me4tr 3eura area viharaa3iaifa fvnv arcii earnf?

(il mu 11 g'rm-~fctmfu:r~
(ii) rd sa RR ft w{ arr if@

(iii) rz sm fez1ma4l h frzra 6 k 3irift er#
-+ 3moqr zr fngr arrh ,an fa4lr (tr. 2) 31f@9fr1a1,20 I4 c)i' JTR;F9:r ~ qfr fcITT:113,cftcWHTT~cpffim
m:fll:T~~~ 3-T;5lTiJcf 3-Ttftc;rcm-~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated-06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ·
Under Ce_ntral Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amo1.mt of erroneous Cenvat Credit taken;

. (Hi)'·· · amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provi_ded further that the provisions of this Section shall not apply to the stay
applic9_tion . and appeals pending before any appellate aµthority prior to the
comme,ncement of the Finance (No.2} Act, 2014. ·

. (6) (i) ~ JTI?.'~rm-ma 37qt uf@)aUr hvar szi rear 3rzrar ereaz c;us fc) ci IR.a tJm CflTJT f<:ITTr aN~

h 10% 1arrr3it srzihausRaf@a zla aush 10% 2prarawft satuaal
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are i · .
penalty, where penalty alone is in dispute." ·
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ORDER-IN-APPEAL

This order arises out of an appeal filed by MIs. Kaira Can Company Ltd.,

Dudh Sagar Dairy Compound, Mehsana (in short 'appellant') against Order-in

Original No.29/DC/MEH/DIV/09-10 dtd. 09.12.2009 (in short 'impugned order')

passed by the then Deputy Commissioner, Central Excise, Mehsana, Ahmedabad

I11 (in short 'adjudicating authority').

2. Briefly stated that adjudicating authority vide impugned order confirmed

demand of Rs.1,56,898/- alongwith interest under Section 114(1) and 114B of the

Central Excise Act, 1944 respectively read with Rule 14 of the Cenvat Credit Rules,

2004, being wrongly availed Cenvat credit of service tax paid on Outward GTA

services for goods dispatched to their Delhi depot/goods sold to the

customers/buyers door as per purchase order i.e. beyond the 'place of removal'

during the period January-2005 to September-2008 in terms of Rule 2(1) ibid and

also imposed penalty of Rs.1,56,898/- under Section 11AC ibid.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

► The Cenvat credit availed was reflected in the C.Ex. records and also
monthly return in ER-1 hence the deptt. was in full knowledge of the
availment of Cenvat credit of service tax as such there was no suppression
of facts as alleged in the SCN.► The recovery of Rs.39,757/- is not justified as the adjudicating authority has
mentioned this fact in Para 5 of the impugned order. This amount pertains to
goods removed from factory premises to Delhi depot. And admissible as pe
Section 4 of the C.Ex. Act, 1944 defining 'place of removal'.

> Rs.15,152/- appearing at sr.no.23 to 27 of Annexure to the SCN was debited
in the Cenvat Credit Account vide Entry No.967 dtd.13.01.2009 i.e. before
issue of the SCN.

>> Rs.1,514/- appearing at Sr.No.1 of Annexure to the SCN is the credit taken
on 'inputs'.► For remaining amount of recovery of Rs.1,00,475/-, the goods were cleared
from the factory premises for delivery at buyer's premises as per the
purchase order of buyers. Therefore, condition as laid down in Para 8.2 of
the Board's Circular No.97/8/2007-ST dated 23.08.2007 is binding without
contrary interpretation.► They also rely on case of ABB Ltd. vs. CCE&ST, Banglore reported at
2009(15) STR-23(Tri.-LB).

4. Personal hearing in the matter was held on 05.10.2018. Shri Keyur Vora, Sr.

Manager(Commercial), appeared on behalf of the appellant and reiterated the
copy of additiona ssi@ on.-s 5,

±%
r> 24
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grounds of appeal and also submitted

27.12.2011.
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5. I have carefully gone through the appeal memorandum, submissions made

at the time of personal hearing and evidences available on records. I find that the

main issue to be decided is whether the appellant is entitled to Cenvat credit of

service tax paid on Outward GTA services availed on direct sale from the factory

gate i.e. beyond the 'place of removal' to their depot at Delhi vis-a-vis at buyer's

door as per purchase order or otherwise during the relevant period. Accordingly, I

proceed to decide the case on merits.

6. First, I find that the subject appeal is hit by limitation of 21 days in terms of

provisions contained in Section 35(1) of the Central Excise Act, 1944. No

application or request is made for· condonation of said delay either way by the

appellant i.e oral or written at any point of time. However, I condone the said delay

of 21 days in terms of powers vested in me vide proviso to Section 35(1)ibid in the

interest of justice.

7. In this regard, I find that the issue involved was already settled by the

Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd. Vs. CCE & ST,

Banglore [2009(15) STR-23(Tri.LB)]. However, in the appeal before the High Court

of Karnataka by the deptt against the said judgment of the CESTAT, the Hon'ble

High Court of Karnataka upheld the decision of the Larger Bench of the Tribunal. As

against this order of the High Court of ·Karnataka, the department filed Civil

Application No.11402/2016 against ABB Ltd. before the Hon'ble Supreme Court of

India. This· civil application was tagged with Civil Appeal No.11710/2016 filed by

CCE, Belgaum Vs. Mis. Vasavadatta Cements Ltd. The Hon'ble Supreme Court of

India vide judgment dated 18.01.2018 [ reported in 2018(11) GSTL-3 (SC)] on the

subject matter has categorically discussed the words and phrase "from the place of

removal" as it stood in the definition of 'input service' in Rule 2(l) ibid prior to

amendment w.e.f. 01.04.2008 and held as under:

"Cenvat credit - Input services GTA services - Outward Transportation
of manufactured product - Place of removal -. Definition of input
services as it existed prior to amendment in 2008, included term "from

. place of removal" - Certainly it has to be upto a certain point - Thus
GTA services used for outward transportation of goods from place of
removal, i.e., factory gate up to first point of delivery viz. a Depot or a
Customer's premises covered under input services - However, post 1-4
2008 amendment, said term having been substituted by term "upto the
place of removal", credit beyond such place not admissible . There
being no error in concurrent orders of CESTAT Larger Bench and High
Court, impugnedorder sustainable - Rule 2(l) of Cenvat Credit Rules,
2004. [paras 5, 6, 7, 8]

Following the ratio of this judgment of the Hon'ble Supreme Court of India, I

hold that the appellant is eligible-for avain@ cenvat credit ot sent&Rea on the· $ ...,%,
ss° • '·,a.
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Outward Transportation service and accordingly allow the appeal filed by the

appellant with consequential relief, if any, for the period covered prior to

01.04.2008. Consequently, to this extent the demand and interest confirmed and

penalty imposed vide impugned order is set-aside.

7.1 As regards the period covered post 01.04.2008 and upto September-2008, I

find that the appellant has mainly relied upon the Para 8.2 of the Board's Circular

No.97/8/2007-CX dtd.23.03.2007 which contains parameters for determining 'place

of removal' for the goods cleared on FOR destination. I find that the adjudicating

authority has failed to give findings on this aspect though clearly stated by the

appellant in their defence reply to the SCN dtd.20.04.2009. I also find that the

appellant has not produced any documentary evidence in support of his claim

before the adjudicating authority or this appellate authority. Hence, to this extent,

matter is remanded back to the adjudicating authority to decide a fresh after

following the principle of natural justice within 30 days of communication of this

order. The appellant is also directed to produce documentary evidence in support

of his claim.

8. an4laoafzr a#a7 et4la a1 Puz]t 3q@taath faa urarel
The appeal filed by the appellant stands disposed of in above terms.,a"

(aar gim)
a.tr n rrgn (sr$tea)

<

Attested:

i\
(B. I)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
MIs. Kaira Can Company Ltd.,
Dudh Sagar Dairy Compound,
Mehsana.
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Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Deputy/Asstt. Commissioner, CGST, Division Mehsana.
(4) The Asstt. Commr(System), CGST , Gandhinagar.

(for uploading OIA on website)
~Guard file

(6) P.A. file.


